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CORAM: HONOURABLE MR. JUSTI CE DN PATEL

Date : 16/ 08/ 2007

ORAL JUDGVENT

Rul e. Learned counsel for therespective parties wai ve servi ce of noti ce of Rul e on behal f

of the respondents.

| nportant i ssues have been rai sed for the adj udi cati on by this Court, under the Right to

I nf or mati on Act, 2005, vi z: -

[1] Whet her t he third party is entitled to get, witten
noti ce, of r equest of appl i cant (who is seeki ng
i nformation), so as ;-

(i) to al | ow permt t he third party to treat

t he i nformation (relating to or suppl i ed by t he
third party) as confidential, i f SO far not
treated as confidential; and

(i) to oppose t he di scl osure of such i nf ormati on
i.e. i nformation rel ating to or suppl i ed by t he

third party and has been treated as confidentia
by t he third party under Section 11(1) to be
read with Section 7(7) of t he Act , 2005.

[11] Whet her t he third party is entitled to get an
opportunity of per sonal heari ng bef ore di scl osure of

i nformation relating to or suppl i ed by t he third party

and has been treated as confidenti al by t he third party

under Section 11(1) to be read with Section 7(7) of
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t he Act , 2005.

[111] Whet her Publ i c I nf ormati on Oficer shoul d pass
speaki ng or der when he di scl oses i nformati on relating to
or suppl i ed by t he third party and has been treated

as confidenti al by t he third party?

[1V] What satisfaction nmust be arrived at prior to t he
i nf ormati on rel ating to or suppl i ed by third party and
has been treated as confi denti al by t hat third party is

di scl osed?

[V] As right of First Appeal as wel | as Second Appeal

i's gi ven to third party under Section 19(2) and 19(3),

Whet her upon request by third party, Publ i c I nf ormati on
Oficer shoul d st ay hi s order, gi vi ng i nformation about
third party at | east, till appeal peri od i's over, as
like air or smel |, i nf ormati on once di scl osed, it will
spread over, wi t hout t here bei ng further restrictions, and
eveni f third party succeeds in First Appeal / Second Appeal ,

it cannot be gat her ed back or cannot be order ed to be
ret urned.

The af oresai d petitions have been preferred seekingawit of mandanus, or any ot her
appropriatewit, order or directionfor quashing and setting asi de t he order dat ed 31st
January, 2007 passed by respondent No.1i.e. Gujarat State I nformati on Comm ssi on
(Annexur e a-SCa-y to the neno of the petition) as wel |l as the order dated 9th March, 2007
passed by respondent No. 2 i.e Labour Comm ssi oner and Appel | at e Aut hority (Annexure
a-SFa-y tothe nmeno of the petition) under the Ri ght to |l nformation Act, 2005 (herei nafter

referredto as a-St he Act, 20054-y) as wel | as t he conmuni cat i on dat ed 9th March, 2007 i ssued

http://gujarathc-casestatus.nic.in/gujarathc/sh...007&ordno=3&incrno=3&findcatg=ordnSearch&h=asda (3 of 38) [9/15/2007 2:23:57 PM]



Gujarat High Court Case Information System

by respondent No.4i.e. Public Information Oficer (Annexure &-SGi-y to t he meno of t he
petition) andalsofor awit, order or directionfor commandi ng respondent Nos. 1, 2 and 4
for recallingof informationsuppliedtothe original applicant &- Rasikl al Mardi a and f or
adirectionupontheoriginal applicant a- Rasi kl al Mardi a, not to use suchinformationfor
any pur pose what soever and for aw it of prohibitionor any ot her appropriatewit, order or
directionrestrainingtherespondent authorities fromfurther proceedingsw ththe

conpl ai nt of the original applicant i.e. Rasiklal Mardi aunder Section 18 of t he Act, 2005
bei ng Conpl ai nt No. 541/ 06-07 and for aw it of mandanus or any ot her appropriatewit,
order or direction comrandi ng respondent Nos.1to 6in Special Gvil Application No.17076
of 2007 not entertai ni ng any application or proceedi ng at the i nstance of M. Rasi kl al S.
Mar di a under t he provi si ons of the Act, 2005, sofar asit ispertainingtothe petitioner

and i ts group conpani es.

2. Summari zed Fact s of t he case:

2.1 Several applications (as per argunents of | earned Seni or Counsel for the petitioner,

t her e ar e about 55 appl i cati ons by now) have been preferred by t he ori gi nal applicant i.e.
Rasi kl al S. Mardi afor gettinginformationabout the petitioner andits group Conpani es.
One such applicationis dated 25th July, 2006, whi ch was preferred by t he sai d appl i cant
under Section 6 of the Act, 2005to respondent No. 3, whotransferredthe saidapplicationto
t he respondent No. 4 on 29th August, 2006. He al so preferred an appl i cationto respondent
No.2 (first Appel |l ate Aut hority) on 21st August, 2006. Meanwhi |l e, respondent No. 3w ote a

| etter dated 29th August, 2006 t o t he ori gi nal appl i cant that he may cont act respondent No. 4
for gettinginformationand his applicationdated25th July, 2006 has beentransferredto
respondent No. 4. Therefore, hepreferredanapplicationintheformof Conplaint under
Section 18 of the Act, 2005 t o respondent No. 1, whichis second Appel | ate Authority.
Respondent No. 1 (Second Appel | ate Authority) remanded t he case t o respondent No. 2, (whois
first Appellate Aut hority) vi de order dated 31st January, 2007, wherei nthis respondent

No. 1 has al ready conveyed t hat what ever i nformati on denanded i s to be gi ven and, therefore,
respondent No. 2 has al sodirected Public Informati on Oficer at Jammagar t hat what ever

i nformati onis demanded ought to be gi ven. Thus, order dat ed 31st January, 2007 was f ol | owed
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scrupul ously by respondent No. 2 and, thereafter by respondent No.1. Order was passed on 9th
Mar ch, 2007 by respondent No. 2, whoi s sitting at Ahnedabad and di recti on was givento
PublicInformation Oficer, whois stationedat Jammagar. What ever i nf or mati on was sought
for by the origi nal applicant was suppliedby PubliclInformation O ficer, Jamagar (whi ch

i s at di stance approxi mately 350 kns.) onthe very sane day i.e. on 9th March, 2007. Thus,

or der passed by respondent no. 1 dat ed 31st January, 2007 i s under chal | enge as wel | as order
passed on 9th Mar ch, 2007 passed by respondent No. 1, Ahnedabad i s al so under chal | enge and

i nformation suppliedby PubliclInformation Oificer, Jarmagar on 9th March, 2007 to t he

ori gi nal applicant is al sounder chal |l enge, which are at Annexur e 4-SCa-y, a-SFa-y and

a-SGa-y respectively tothe meno of the petitions.

2.2 I nformati ons demanded by the ori gi nal applicant i.e. Rasi klal Mardia (in Special Cvil

Appl i cation No. 16073 of 2007), are as under:

a-S(1) You have reconmended for Sal es Tax exenption

as per Gover nment Pol i cy for Rel i ance Petrochem cal s

Ltd. and your Depart nent has confirmed t hat t hey

have compl i ed with terns and condi ti ons of t he Govt .
as to | ocal enpl oynent etc. Pl ease provi de conmpl ete
copy, verification report done to t he | abourers

wor Ki ng t here with pr oof what ever is avail abl e with
you and whet her genui nel y | ocal peopl e are enpl oyed
is verified  or not .

(2) Any conpl ai nt recei ved by you t hat t hey have

not conpl i ed with t he | ocal peopl e and fal se
certificate i's i ssued by your of fice. | f yes copi es
of al | t he correspondence and copy of conpl i ance

recei ved by you.

(3) Year Wi se i nspection done by your Dept . and
confirmation t hat | ocal peopl e are conti nuously checked,
confirned their eligibility for sal es t ax exenption
benefits and ot her benefits gi ven to them for

putting up t he i ndustry.

(4) | f t hey have not compl i ed with t he terns &
condi ti ons what ever action has been initiated by your
Dept . and t he reconmendat i ons made by your Dept . for
action to be t aken agai nst t he company for not

conpl yi ng with terns & condi ti ons, entire copy of

t he correspondence and pr esent st at us.
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(5) Sever al peopl e di ed duri ng t he tinme of

construction of Refinery. St at us of t hat and copy
confirmng how many peopl e di ed, action initiated by
your Dept . and t he pr esent st at us of t he cases and

copy of t he case papers. a-y (Enmphasi s suppl i ed)

Thus, the af oresai d i nformati ons wer e demmanded by t he ori gi nal applicant i.e. Rasikl al
Mardi a. These informati ons were pertainingtothe petitioner Conpany andits group

Conpani es.

2.31t al so appears fromthe facts of the case t hat never any of the authorities have gi ven
any notice nor the petitioner was heard before supplyingtheinformationrelatingtothe
petitioner. It isaverredbythe petitioner that thereis business/comercial rivalry by
the original applicant & Rasi klal Mardiaw ththe petitioner Conpany. This allegationis
substantiated by further affidavit filedbythe petitioner. Reference of Gvil Suit

No. 1431 of 2003 and Gi vi| Suit No. 3189 of 2002 has been gi ven. These Suits arefiled by the
origi nal applicant- Rasiklal Mardia[the applicant, who has appliedfor getting

i nformati on under Section 6 of the Act, 2005, whois referred herei nafter as &-St he ori gi nal
appl i cant a-y] for damages agai nst 1 Cl Cl Bank andinpara6(A) and 7intherespective
plaints, reference of petitioner conpanyis alsoreferredfor pointingout cormercial /

busi nessrivalry betweenthe original applicant andthethirdparty (petitioner).

2.41t is alsobrought onrecord by way of further affidavit filedbythe petitioner that the
appl i cant i s adefaulter and nore than one dozen cri m nal cases have been fil ed by Uni on of

I ndi athrough Rabi Barua &~ O ficer, Serious Fraud and I nvestigationOfice, Mnistry of
Conpany Affairs, NewDel hi (i nshort &-SSFI Ga-y) for vari ous of fence vi z. for i nproper

cal cul ati on of depreci ati on and si gni ng fal se annual accounts, for failuretonmaintain
liquidassetsandfor failuretorepay the matured deposit amounts. Detail s of these one
dozen of f ences ar e annexed at Annexure &-SJa-ytothe affidavit filedbythe petitioner on

25th July, 2006.
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2.5 Total 32 applications were preferredfor gettinginformationabout the petitioner and
its group compani es and duringthe course of argunments, thisfigureincreasedupto55in
nunbers. I nthis background, these petitions have been preferred all eging viol ati on of
princi pl es of natural justice by therespondent authoritiesandtheinformationis

obt ai ned by t he ori gi nal applicant, whois having conmercial rivalrywiththe petitioner.

3. Cont enti ons advanced by Lear ned Seni or Counsel for the petitioners:

It issubmttedby | earned Seni or Counsel M. M hir Thakore wi th M. Dhaval Dave for the
petitionersthat thereis comrercial rivalry by theoriginal applicant withthe petitioner
and its group conpani es and t he Sui ts have been fil ed by hi mas st at ed her ei nabove. Thereis
areference of the petitioner conpany inthe plaints of the Suits. The applicant is a

def aul t er and several crim nal conpl ai nts have been fil ed agai nst hi mby Uni on of I ndi a.
Ther ef ore, no such appl i cati on may be ent ertai ned by t he respondent authorities, at the

i nstance of M. Rasi klal S. Mardi a under t he provi si ons of the Act, 2005, sofar asitis
pertainingtothe petitioner andits group conpani es. No opportunity of maki ng a
representationor wittennoticewas given by the respondent authorities as required under
Section 11(1) of the Act, 2005 and no represent ati on was consi dered by t he Publ i c
Information O ficer as per Section 7(7) of the Act, 2005. No opportunity of personal hearing
was af f orded by t he respondent aut horities. Therefore, orders passed by respondent
authoritiesareunilateral/arbitrary andviol ative of Article 14 of the Constitution of
India. It isalsosubmttedthat as per Section 11(1) of the Act, 2005, awittennotice
ought tobegiventothe petitioner tonake arepresentationtothe Public Information

O ficer, whichwas never given. Thepetitioner isathirdparty as defi ned under Secti on 2
(n) of the Act, 2005 and, therefore, the petitioner was requiredto be heard by the
respondent authorities beforeinpartinginformationrelatingtothepetitioner andits
group Conpani es. It i s contended by | earned counsel for the petitionersthat noreasons

wer e gi ven by t he concer ned respondent aut hority before supplyingtheinformationrelating
tothepetitioner. Totally non-speaki ng orders have been passed. Wi | e passi ng or der,
reasons arerequired, if theinformationis suppliedabout thethirdparty, under Section?7

(1) of the Act, 2005. The sai d order i s an appeal abl e order under Section 19(1) of the
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Act, 2005. As per Section 11(2), eventhird party can prefer an application. Public
Information O ficer isaquasi judicial authority. It has al so been cont ended by | ear ned
counsel for the petitionersthat the words under Section 11(1) 4-S............. has been
treated as confidential bythat thirdparty...... a-y neans, beforeinpartingthe
information, athirdparty cantreat theinformtion (sought for by the original applicant)
relatingtothirdparty or suppliedby thirdparty, as confidential. Inthefacts of the
present case, aletter was witten by the petitioners dated 18th May, 2007 (Annexur e 4-SAa-y
toCi vil ApplicationNo.17067 of 2007) t hat i nformati on asked by t he ori gi nal appli cant -
Rasi kl al S. Mardi a about the petitioner andits group conpany is treatedas confidential by
thethirdparty and request was al so made t o gi ve an opportunity of bei ng heard, tothe
petitioner, beforedisclosureof theinformation. Areply was gi ven by Public Information
O ficer, on30th May, 2007 t hat the i nformati on asked by t he ori gi nal applicant was not
pertainingtothe petitioner and, therefore, thereis noneedtogiveanopportunity of
being heardtothe petitioner. It is al sostated byl earnedcounsel for the petitionersthat
several applications were giventothe concernedrespondent authoritiesi.e. Principal
Secretary, I ndustry and M nes Departnent as wel | as tothe Chief Secretary, Gover nnent of
Guj arat about theinformationrelatingtothe petitioner, under the Right tolnformation
Act, whi ch was asked by Rasi kl al Mardi a, with aprayer that no suchinformation shoul d be

gi ven to Rasi kl al Mardi a about the petitioner andits group Conpani es, wi t hout gi vi ng an
opportunity of beingheardtothe petitioner as contenpl ated under Section 11 of the

Act, 2005. Adetailedlist of suchapplications preferredbytheoriginal applicant is given
al ongwi th Special Cvil ApplicationNo.17067 of 2007, especi al |l y at Annexure a-Sl a-y to
the meno of the petition. It is contended by | earned counsel for the petitionersthat when
argunment s wer e over, the figure has crossed 55i n nunbers. Thus, Rasi kl al Mardi a, because
of commerci al rival ry has appli ed under Secti on 6 of the Act, 2005 for the i nformati on
relatingtothe petitioner andits group Conpani es, whi ch cannot be gi ventotheoriginal
appl i cant, inbreach of the provisions of the Act, 2005. It is al sovehenently submi tted by

| earned counsel for the petitionersthat the manner i n whi ch respondent No. 1 has deci ded
the matter vi de order dat ed 31st January, 2007 requires to be scrutini zed accurately. It
appear s t hat wi t hout any appeal preferred before Second Appel | ate Aut hority, respondent

No. 1 remanded the matter to respondent No. 2, whois first Appellate Authority, with aclear
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directioninpara-4of thesaidorder toprovideinformationtotheoriginal applicant i.e.
Rasi kl al Mardi a, free of charge and wi t hi n 30 days fromt he dat e of order. This direction
was gi ven by Second Appel | ate Authority torespondent No.2, whois first Appellate

Aut hority, whointurn, directed Public InformationOficer at Jammagar to supply the

i nformati on, what ever are asked for, by the origi nal applicant. The order was passed by t he
respondent No. 2 at Ahmedabad on 9th Mar ch, 2007 and di recti on was gi ventothe Public
Information O ficer at Jammagar. It i s al so contended by | ear ned counsel for the
petitionersthat onthe very sane day, Public InformationOficer, Jammagar, whichis at

| ong di st ance fr omAhnedabad who obeyed t he order even wi t hout readingit and suppliedthe
informationtotheoriginal applicant i.e. Rasiklal Mardi aonthevery sane day. Thus,

nmet hod i n whi ch t he orders passed by respondent Nos.1, 2and4issuchthat, it requires a
close scrutiny asthe saidorders are not only indefiance of the provisions of the Act, 2005
but areinviolationof principlesof natural justice. It is al socontended by | ear ned
counsel for thepetitionersthat inthe facts of the present case, none of theauthoritiesi.
e. neither respondent No. 1 nor respondent No. 2 nor respondent No. 4 have arrived at a
conclusionthat publicinterest i ndisclosure outweighs harmor injurytothe protected
interest of thirdparty. Nor aconclusionisarrivedat that | arger publicinterest

war rant s di scl osure of suchinformation. Nosuchsatisfactionisarrivedat by any of the
aut horities and, therefore al so, all three orders dat ed 31St January, 2007 passed by
respondent No. 1; order dated 9th March, 2007 passed by respondent No. 2 and i nf or mati on

suppl i ed by respondent no. 4 vide | etter dated 9th March, 2007 deserve t o be quashed and set
asideasthey areingross violationof the provisions of the Act, 2005 and t he pri nci pl es of
natural justice. Astheinformationis already suppliedindefiance of the provisions of

t he Act, 2005, the sane may be ordered to berecall ed fromthe origi nal applicant a- Rasi kl al
Mardi a or adirectionnmay be giventothe origi nal applicant not to make use of sai d

i nformati on for any pur pose what soever.

4. Cont enti ons advanced by | ear ned counsel for the ori gi nal appli cant 4- Rasi kl al Mardi a:

Lear ned counsel for the original applicant (Rasiklal Mardi a) submttedthat the

petitioners have nolocus standi tofilethese petitions. Nothingsecret isreveal ed. No
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reasons arerequiredto be givenfor seekinginformation. Right toget informationis an
absoluteright. PublicInformation O ficer has noright todenyinformtiononthe ground
of intentionof theapplicant. Only commerci al conpetitor can best usetheinformationto
m nimze corruption. No hearingis contenpl at ed under Secti on 7 of the Act, 2005. At t he
nost, Public Information O ficer has to consider arepresentationgi venunder Section 1l
(1) of the Act, 2005. Veryrigidistime bound schedul e gi ven under t he Act, 2005 f or supply
of theinformationand, therefore, tineis anessence and drastic arethe consequences, if
appl i cation seekinginformationis not di sposed of withintinme boundschedul e. Penalties
are provi ded under Secti on 20 of t he Act, 2005 and, therefore, this dilutesthe principles
of natural justice. Evenoriginal applicant i s not requiredto be heard under Section 7 of
the Act, 2005. It isamtter entirely between the original applicant and Public | nformation
Oficer. It iscontended by | earned counsel for the original applicant that the casei s not
cover ed under Section 11(1) of the Act, 2005, and, therefore, thereisnoneedtofoll owany
procedure by the Public Informati on Oficer prescribed under Section 7(7) of the Act, 2005.
Thereis alsononeedtohear thirdparty, at thenost, thirdparty has aright to nake a
representation. Section 11 has beenread and re-read by | earned counsel s for boththe
parties andit i s contended by | earned counsel for the original applicant that this Section
llisentirely based uponconfidentiality. If thetest of confidentialityfails, Section 11
i s not applicableandif Section1lis not applicable, thereis noquestionof inviting
thirdparty tomke arepresentati on. Consequently, thereisnoneedtohear thirdparty.
Public Informati on Oficer has not to holdanyinquiry, not tohear the original applicant,
not to hear thethirdparty and not tofollowthe Court trappi ngs and, therefore, his
functionisadm nistrativeinnature. It i s contended by | earned counsel for the ori gi nal
applicant that i f the petitioners are aggrieved by t he order dated 9th March, 2007 passed by
Public Information Oficer, Jammagar, an appeal has been provi ded under Section 19 of t he
Act, 2005 and, therefore, wit isnot tenableat law. It i s contended by | earned counsel for
original applicant that it i suponthe satisfactionof thePubliclInformtionOficer,
whichentitlesthethirdparty for showcausenotice. If PublicInformationOficer is of
the opinionthat the case of thethirdpartyis not coveredunder Section 11(1) of the

Act, 2005, thereis noneedto give any showcausenoticetothethirdparty. Only atrade and

comrerci al secrets protected by |l awis excluded. Infact, thepetitioner isnot athird
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party. It isfurther submttedthat second petition being Special Cvil Application

No. 17067 of 2007, i s not tenabl e at | awas the i nfornmati on has al ready been gi ven, it has
becone i nfruct uous and, therefore, no prayers can be granted. No petitions canbefiledon
behal f of t he group Conpani es of the petitioner Conpany. Econom cal |y, t hey may be one but
inthe eye of | aw, they al|l are separat e Conpani es and, separate entities and, therefore,

bot h t hese petitions deserve to be di sm ssed.

It isfurther statedthat astheinfornmation has al ready been di scl osedtothe present
petitioner and so, i ssuanceof wit isfutileand, therefore, petitions may not be

entertained by this Court.

5. Cont enti ons advanced by | ear ned counsel for respondent No.1 &- Guj arat State | nfornation

Conmi ssi on:

Lear ned counsel for respondent No.1- Gujarat State |l nformati on Conm ssioni.e. Second
Appel | ate Authority, submttedthat thesepetitionsarefutilewit petitions. Thereis no
applicability of principlesof natural justice for passing an order under Section 7 of the
Act, 2005. It isfurther submttedthat Section 18 gi ves t he wi dt h of t he power, t he area of
power and t he nat ure of power. Section 18(1) begi ns wi t h words a-SSubj ect tot he provi si ons
of thisAct, ...... a-y. These words, enl arges, the scope of Section 18 of t he Act, 2005.
Section 19 of the Act, 2005 pertai nsto appeal. Therefore, Section 18, 19 and 20 are to be
read together. Section 18 isfor theconplaint. Section19is for the appeal s (First Appeal
as wel | as Second Appeal ) and Section20isfor thepenalty. It isfurther submttedthat
right toget informati on has travell ed beyondthe publicauthorities. It cangotothe
private authorities or tothe Governnent authorities. He has al so narratedt he words used
inSection1l(1l) of the Act,2005that &-S........... has been treated as confidential by
that third partya-y and poi nted out that thoughit isincontinuous present tense. These
wor ds by t hensel ves are not permttingthe subsequent intentionof thethirdpartytotreat
thesaidinformati onas aconfidential. It isvehenmently submttedthat respondent No.1
whi | e exer ci si ng power s under Section 18 of the Act, 2005, i s not supposedto give hearingto

thethirdparty and, therefore, the order passed on 31st January, 2007 i s true, correct and
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i nconsonancewiththe facts of the case. He has al soreliedupon &-Sno prejudi cea-y t heory
and poi nt ed out that by givinginformation, noprejudiceisgoingtocausetothe petitioner

and, therefore, hearingisanenpty formality.

REASONS:

6. | have heardthel earned counsel s for boththe si des, who haveread andre-readt he
foll owi ngrel evant provi si ons of The Right tolnformati on Act, 2005 as wel | as t he Guj ar at

Ri ght to I nformation Rul es, 2005, are as under :

Sections 2(n), 7(1), 7(7), 8(d) and 8(j) and 11(1), (2), (3) and (4) and Section 19 as wel |

as Rul e 6 of the Gujarat Right tolnformation Rul es, 2005, read as under:

Section 2(n) a-Sthird partya-y nmeans a per son ot her

t han t he citizen maki ng a request for i nformation

and i ncl udes a public aut hority. a-y

Section 7. Di sposal of request. - (1) subj ect to

t he provi so to sub-secti on (2) of section 5 or t he
provi so to sub-section (3) of Section 6, t he Centra
Publ i c I nformation Oficer or State Publ i c I nformation
Oficer, as t he case may be on recei pt of a
request under section 6 shal I, as expedi tiously as
possi bl e, and in any case Wi thin thirty days of

t he recei pt of t he request, ei t her provi de t he

i nformation on payment of such fee as may be

prescri bed or rej ect t he request for any of t he
reasons specified in sections 8 and 9;

Provi ded t hat whet her t he i nformation sought for
concerns t he life or liberty of a person, t he same
shal | be provi ded wi t hin forty-eight hour s of t he
recei pt of t he request.

(7) Bef ore t aki ng any deci si on under sub-secti on (1),
t he Central Publ i c I nformation Oficer or State Publ i c
I nf ormati on Oficer, as t he case may be shal | t ake

into consi deration t he representation nade by a third
party under section 11.

Section 8. Exenpti on from di scl osure of i nformation. - (D)
Not wi t hst andi ng anyt hi ng cont ai ned in this Act, t here shal | be
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no obligation to gi ve any citizen,-

(&) L
(b)  .......
(¢) L
(d) i nformation i ncl udi ng comer ci al confi dence, trade
secrets or i ntellectual property, t he di scl osure of whi ch woul d
harm the conpetitive position of a third party, unl ess t he
conpet ent aut hority i's satisfied t hat | ar ger public i nt er est
warrants the disclosure of  such infornation;
(e) ...
(f) .......
(g9)  .......
(h)y ..., ..
(i) ..o
(j) i nformation whi ch rel ates to per sonal i nformation t he
di scl osure of whi ch has no_ relationship to any public
activity or i nt erest, or whi ch woul d cause unwar r ant ed I nvasi on
of t he privacy of t he i ndi vi dual unl ess t he Centr al Public
I nformati on Oficer or t he State Publ i c | nformation Oficer or
t he appel | ate aut hority, as t he case may be, is satisfied
that the larger  public  interest justifies the disclosure of
such  information:

Pr ovi ded t hat t he i nf ormati on, whi ch cannot
be deni ed to t he Par | i anent or a State Legi sl ature shal |
not  be  denied to any person.
(2) ...
(3) ...
Section 11. Third party i nformati on. - (D Wer e a
Central Public | nf or mat i on Oficer or t he State Publ i c
I nf or mat i on Oficer, as t he case may be, i nt ends to di scl ose
any  information or record, or part t her eof on a request
made under this Act , whi ch rel at es to or has been suppl i ed
by a third party and has been treated as  confidential by
that third party, t he Central Publ i c I nformation Oficer or
State Publ i c I nf ormat i on Oficer, as t he case may be, shal |,
W thin five days from the recei pt of t he request, give a
witten notice to such third party of t he r equest and of
t he fact t hat t he Central Public I nf or mati on Oficer or State
Public Information Oficer, as t he case may be, intends to
di scl ose t he i nformation or record, or part t her eof , and
invite the third party to make  a submission in_ witing
or orally, regardi ng whether the information  should be
di scl osed and such subm ssi on of t he third party shal | be
kept in  view while taking a decision  about  disclosure of

i nformati on:
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Provi ded t hat except in t he case of trade or commrer ci al
secrets pr ot ect ed by I aw, di scl osure nay be al | oned i f t he
public  interest in_ disclosure outweighs in_ inportance  any
possi bl e harm  or Injury to t he interests of such third party.
(2) Wher e a notice is served by t he Centr al Publ i c

I nf or mat i on Oficer or State Public I nf or mati on Oficer, as t he
case may be, under sub-secti on (1) to a third party in
respect of any i nf ormati on or record or part t her eof , t he
third party shal I, wi thin ten days from the dat e of recei pt
of such noti ce, be gi ven t he opportunity to meke
representation agai nst t he pr oposed di scl osure.

(3) Not wi t hst andi ng anyt hi ng cont ai ned in section 7, t he
Central Public | nf or mati on Oficer or State Publ i c I nf ormati on
Oficer, as t he case may be, shal |, wi t hin forty days after
recei pt of t he request under section 6, i f t he third party
has been gi ven an opportunity to make representation under sub-
section (2), make a deci si on as to whet her or not to
di scl ose t he i nformati on or record or part t her eof and give
in witing the notice of hi s deci si on to t he third party.

(4) A notice gi ven under sub-section (3) shal | i ncl ude a
st at enent t hat t he third party to whom the notice S gi ven
is entitled to prefer an  appeal under  section 19  against

t he deci si on.

Secti on 19. Appeal . - (1) Any per son who, does not receive a
deci si on within t he tinme specified in sub-section (1) or
cl ause (a) of sub-section (3) of section 7, or is aggri eved
by a deci si on of t he Central Publ i c | nf or mat i on Oficer or
State Publ i c I nf ormati on Oficer, as t he case may be, may
within thirty days from the expiry of such peri od or
from t he recei pt of such a deci si on prefer an appea
to such of ficer who is seni or in r ank to t he Centra
Publ i c I nf ormati on Oficer or State Publ i c I nformation Oficer,
as t he case may be, in each public aut hority:

Provi ded t hat such of ficer may adm t t he
appeal after t he expiry of t he peri od of thirty days if
he or she is satisfied t hat t he appel | ant was prevent ed by
sufficient cause from filing t he appeal in tinme.
(2) Wer e an appeal is preferred agai nst an or der made by
a Central Publ i c I nf ormati on Oficer or a State Publ i c
I nf or mati on Oficer, as t he case may be, under section 11
to disclose third party information, the  appeal by t he
concer ned third party shal | be made W thin thirty days from
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t he dat e of t he or der.
(3) A second appeal agai nst t he deci si on under sub-section
(1) shal | lie within ni nety days from the dat e on whi ch
t he deci si on shoul d have been made or was actual ly received,
with t he Centr al I nf or mati on Comm ssi on or t he State
I nformation Conmmi ssi on:

Provi ded t hat t he Central | nf or mat i on
Comm ssi on or t he State I nf ormati on Conmi ssi on, as t he case
may be, may adm t t he appeal after t he expiry of t he
peri od of ni nety days i f it is satisfied t hat t he appel | ant
was prevent ed by sufficient cause from filing t he appeal in
tinme.
(4) | f t he deci si on of t he Central Public I nf or mati on
Oficer or State Publ i c I nformati on Oficer, as t he case may
be, agai nst whi ch an appeal is preferred rel ates to
i nformation of a third party, t he Central I nformati on
Commi ssi on or State I nf or mat i on Commi ssi on, as t he case may
be, shal | gi ve a reasonabl e opportunity of bei ng heard to
t hat third party.
(5) In any appeal pr oceedi ngs, t he onus to prove t hat a
deni al of a request was justified shal | be on t he Central
Public | nf or mat i on Oficer or State Publ i c I nf ormati on Oficer,
as t he case may be, who deni ed t he request.
(6) An appeal under sub-secti on (1) or sub-secti on (2) shal
be di sposed of wi thin thirty days of t he recei pt of t he
appeal or W thin such ext ended peri od not exceedi ng a t ot al
of forty-five days from the dat e of filing t her eof , as
t he case may be, for reasons to be recor ded in writing
(7) The deci si on of t he Central | nf ormati on Commi ssi on or
State I nf ormat i on Conmi ssi on, as t he case may be, shal | be
bi ndi ng.
(8) In its deci si on, t he Central I nformation Commi ssi on or
State I nf or mat i on Conmi ssi on, as t he case may be, has t he
power t o-
(a) require t he public aut hority to t ake any such
st eps as may be necessary to secure conpl i ance with t he
provi si ons of this Act, i ncl udi ng-
(1) by provi di ng access to i nformati on, i f SO request ed,
in a particul ar form
(i) by appoi nting a Central Public I nf or mat i on Oficer or
State Publ i c | nformation Oficer, as t he case may be
(iii)by publ i shi ng certain i nf ormati on or cat egori es of

i nformati on;
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(iv) by maki ng necessary changes to its practices in

relation to t he mai nt enance, managenent and destruction of records;
(v) by enhanci ng t he provi si on of training on t he right to

i nf ormati on for its of ficials;

(vi) by provi di ng it with an annual report in conpl i ance

with cl ause (b) of sub-section (1) of section 4,

(b)require t he public aut hority to conmpensat e t he conpl ai nant
for any | oss or ot her detri ment suf f ered;

(c)inpose any of t he penal ties provi ded under this Act ;

(d) rej ect t he application.

(9) The Central I nformati on Commi ssi on or State I nformation
Conmmi ssi on, as t he case may be, shal | gi ve notice of its
deci si on, i ncl udi ng any ri ght of appeal , to t he conpl ai nant

and t he public aut hority.

(10) The Centr al I nf or mati on Comm ssi on or State I nf or mat i on
Conmmi ssi on, as t he case may be, shal | deci de t he appeal in
accor dance W th such procedure as may be prescri bed.

Rul e 6 Appeal .

(1) Any person aggri eved by a deci si on of t he Publ i c

I nf ormat i on of ficer in Form D or Form F, or does not
receive any deci si on, as t he case may be, he may prefer
an appeal in Form G within thirty days from the dat e of
recei pt or non-recei pt of such deci si on, to appel | ate aut hority
appoi nt ed by t he Gover nnent in this behal f.

(2) The appl i cant aggri eved by an or der of t he
appel | ate aut hority under sub-rul e (1) may prefer t he second
appeal to t he State | nf or mati on Commi ssi on W thin ni nety days
from t he dat e of t he recei pt of t he or der of t he

appel | ate aut hority gi vi ng foll ow ng details:

(1) Nane and addr ess of t he appl i cant;

(i) Nanme and of fice addr ess of t he Publ i c

I nformation Oficer;

(rii) Number , date and details of t he or der agai nst whi ch
t he Second appeal is filed,

(iv) Bri ef facts | eadi ng to second appeal

(v) G ounds for appeal ;

(vi) Verification by t he appel | at e;

(vii)Any i nformati on whi ch comm ssi on may deem necessary for

deci di ng t he appeal

(3) Every appeal made to t he Commi ssi on shal | be
acconpani ed by t he fol | ow ng docunent s:
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(1) Certified copy of t he or der agai nst whi ch
second appeal IS preferred

(i) Copi es of docunent s referred and relied upon by
t he appel | ant al ong with a list t her eof .

(4) Wile deci di ng appeal t he conm Ssi on nay, -

(1) t ake or al or witten evi dence on oat h or on
affidavit,;

(i) eval uat e t he record

(iiit)inquire t hr ough t he aut hori zed of ficer further details or

t rut hf ul ness;

(iv) summon t he Public I nf or mat i on Oficer or t he

appel | ate aut hority who has hear d t he first appeal

(v) hear t he third party; and

(vi) obtain necessary evi dence from the Publ i c

I nformati on Oficer or t he appel | ate authority who has hear d
t he first appeal .

(5) The Comm ssi on shal | serve t he notice in any
one of t he fol | ow ng node, -

(i) service by t he party itself;

(i) by hand delivery;

(ii1)by regi stered post with acknow edgnent due; or

(iv) t hr ough t he Head of t he Depart nent or it's

subor di nat e of fice.

(6) The Commi ssi on shal | after heari ng t he parties
to t he appeal , pronounce in open pr oceedi ngs its deci si on and
i ssue a witten or der whi ch shal | be aut henti cat ed by t he
registrar or such of ficer as may be aut hori zed by t he

Comm ssi on in this behal f.

(Enphasi s suppl i ed)

The af or esai d provi sions are repeatedl y read out beforethis Court and poi nted out that the

information, if relatesto or suppliedbyathirdparty and has beentreatedas confidential

by that thirdparty, suchthird party shoul d be gi ven noti ce by the Public Information

O ficer beforetakingdecisionunder Section 7(1) of the Act, 2005. Looki ngto Section 11
(1), PublicInformation O ficer if intendstodisclosetheinformationrelatingtoor
suppliedby thirdparty, hastogivewittennoticetothat thirdparty astoinformation
sought for by the origi nal applicant. Lookingtothe provisions of the Act, 2005, a
representati oncanbe nade by thethirdparty astoconfidentiality of informationasto
di scl osure of informati on. This representati oncan be madeorally or inwiting. The words

used under Section 11(1) of the Act, 2005 i s &-Ssubm ssi ona-y. Third party can nake a
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submissioninwitingor orally. This subm ssion can be nade oral |y only when opportunity

of being heardis given. Lookingtothe provisionof Section7(7) of the Act, 2005, itisa
duty cast upon Public InformationOficer that he shall takeinto considerationa
representati on made by the third party under Section 11(1) of the Act, 2005. Here, words
used i s a-Srepresentati ona-y. Thus, as per section 11(1) of the Act, 2005, submi ssi on can be
made by the third party oral |l y and whenever arepresentationis nade under Section 11(1) by
athirdparty, it ought tobetakenintoconsiderationbythePubliclnformationOficer.
Lookingtothese two provisions and al so keepinginmndthe fact that thirdparty has been
givenaright toprefer an appeal under Section 19(2) of the Act, as well as ri ght of Second
Appeal is al so gi ven under Section 19(3) and duty i s cast uponthe second Appel | ate

Aut hority to gi ve an opportunity of beingheardtothethirdparty, especially under
Section 19(4) of the Act, 2005, therefore, inmyopinion, itisadutyvestedinthe Public
Information O ficer togive anopportunity of personal hearingtothethirdparty, to get

hi s subm ssi ons, whether hetreats theinformation as confidential and whet her i nformati on

shoul d be di scl osed, if theinformationisrelatingtoor issuppliedbythethirdparty.

7. 1t i s contended by | earned counsel for original applicant as well as by Gujarat State

I nformati on Commi ssionthat thirdparty cannot treat theinformationas confidenti al
subsequently. The words used &-S. ... has beentreated as confidential bythat third
partya-y donot giveright tothethirdpartytotreat theinformationas confidential,
subsequent i npoint of time. This contentionis al sonot accepted by this Court, |ookingto
t he provi si on of Section11(1) of the Act, 2005, the words, theinformationa-Srelatingto
or issuppliedbythethirdpartya-Saresuchthat itisfor thethirdpartytopoint out to
the Public Information Oficer that theinformationsought for, to be di scl osed/ supplied
istreatedas confidential or not. It nmay happen t hat when publ i c body col | ects the

informationrelatingtoor givenbythirdparty, it m ght not have beentreated as

confidential but, thirdparty can make a subni ssionthat nowit istreatingthe said

i nformation as confidential. Mre so, wheninformationis a-Srelatingtothirdpartya-yit_

may hot even knowntothat thirdparty, when and what i nformationrelatingtothirdparty,

was col | ect ed by public body. Therefore, Section 11(1) of t he Act, 2005, gi ves mandateto

PublicInformation Oficer togivewittennoticetothirdpartyif heintendstodisclose
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informationrelatingtothirdparty. Therefore, 1 ookingtonatureof information, tob

di sclosed, third party can make witten or oral subm ssionwhether theinformationis_

confidential or not and whet her the i nf ormati on shoul d be di scl osed or not. Affl ux or

passage of tine, sonetine allows that thirdpartytotreat theinformationas confidential.

Whenthirdparty starts business, it m ght have gi ven several i nformationto public body
for getting perm ssions/licences. At that tinme, theseinformation m ght not have been
treated as confidential. By afflux of tinme, cormercial rivalry/ conpetitionincreases.
Sonebody starts sim | ar busi ness subsequently. If this man asks for i nformati on about t he
thirdparty, PublicInformation O ficer hastogivenoticetothirdparty andthough

i nformati onwas not treated as confidential, initially, innyopinion, under Section11

(1), thirdparty cantreat theinformationsuppledbyit asconfidential. Simlarly, if any

informationrelatingtothirdparty has collectedby public body, thirdparty nmay not be_

knowi ng, what infornmation, relatingtoit iscollectedbypublicbody. Therefore, third

party may not be know ng i nportance of suchinformationcollectedby publicbody. |f any_

person.is askingfor thisinformation, relatingtothirdparty, inmnmy opinion, as per

Section11(1), PublicInformati on Officer hastogivenoticetothirdparty andit cantreat

theinformationrelatingtothird party as confidential, thoughit was not treated as

confidential initially, because, it may not be knownto it what i nportant i nformation

relatingtothirdpartyis gathered/ collected by public body. Conpl exity of commerce and_

trade or Devel opnent of econoni c transactions may conpel athirdpartytotreat an

information &-Srelatingtoor suppliedbythirdpartya-y as confidential. What i s

confidential tothethirdpartyis knowmmtothethirdparty al one. There may not be arubber

stanp upontheinformationthat thisis aconfidential information. It is aright vestedin_

thethirdpartytotreat any informationa-Srelatingtoor suppliedbythethirdpartya-y as_

confidential. Confidentiality of i nformati on depends upon several factors |i ke busi ness

of thirdparty, nature of commerci al transactions of thethirdparty, etc.. Therefore, as
per Section 11(1) of the Act, 2005, awittennoticeisrequiredtobeissuedtothethird
party by Public InformationOficer, whenever aninformationto bedisclosedis

a-Srelatingtothethirdparty or i s suppliedbythethirdpartya-y. The words &4-Srel ati ng

tod-Sarevery general innature. They takeintotheir sweep, not onlythe docunents, which_

are suppliedby thethirdparty but al so any docunent i s pertainingtothirdparty or any
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docunent, which has direct nexuswiththe affairs of thethirdparty. Itisfor thethird

party to point out tothe Public InformationOficer uponreceipt of the noti ce whet her he
treatsthesaidinformationas confidential or not. Even graneti cal neani ng of t he words
a-S.... has beentreatedas confidential bythat thirdpartya-yleadstothe sane
conclusion. It is present perfect tense. It i s contended by | earned counsel for the
petitionersthat theinformation'has beentreated isstill apresent tense beforethe

near est past. Fewsent ences expl ai ni ng present perfect tense were poi nt ed out as under:

(1) Howl ong you have been marri ed.

(ii) They have beenlivinginthe sane house for 13 years.

(ii1) Animals have been here for the centuries.

Inthe af oresai d t hree sent ences, words ' have been' used, t hey gi ve t he neani ng t hat

sonmethingis|lastedfor sonetimes. Words used i n Section11(1) - '... and has beentreated

as confidential bythat thirdparty' is givingneaningthat thethirdparty cantreat

information'relatingtoor suppliedbyhim as confidential information, at any poi nt of

tinme, beforetheinformationdisclosedor suppliedby PubliclnformationOficer. Wenever

any i nformati on sought for, isrelatingtothirdparty or suppliedbythirdparty, as per
Section 11(1) of the Act, 2005, andif Public InformationOficer intendstodisclosethe

i nformation, hehastogivenoticetothethird party. Subm ssi ons can be nade by thethird
partyinwitingor orallyandthis subm ssionought to be consi dered by the Public
Informati on O ficer, as per Section 7(7) of the Act. An opportunity of bei ng heard ought to
have been gi ven by Public Information O ficer. Thereis no express excl usi on of hearing
process. Subm ssi ons can be made evenorally. Public Information Oficer has to consider

t hese subm ssi ons or representation. I nviewof these provisions, | amof the opi ni ont hat
Public Information O ficer shoul d gi ve opportunity of personal hearingtothirdparty
beforeinpartinginformation. Inthefacts of the present case, no such heari ng was ever

af forded beforeinpartingtheinformationrelatingtothe petitioner and, therefore, the

orders passed by respondent Nos. 1, 2 and 4 deserve t o be quashed and set asi de.
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8. Speaki ng order to be passed, wheninformationrelatingtoor suppliedbythethirdparty

and has beentreated as confidential bythat thirdparty:

It isalsocontended by | earned counsel for the origi nal applicant as well as by Guj ar at
State I nformati on Conm ssi onthat noreasons arerequiredto be assi gned under Section 7(1)
of the Act, 2005, for passing anorder for grant of i nformation. This contentionis al so not
accepted by this Court, mainly for thereasonthat if theinformationsuppliedis
pertainingtothirdparty, reasons for i nparting suchinformationtothe applicant ought to
be gi ven, ot herw se, appel | at e aut hority cannot knowt he m nd of Public | nformation

O ficer. An appeal is provided under Section 19(2) of the Act, 2005. Third party can prefer
an appeal . Reasons reveal the m nd of t he Lower Authority. Reasons of anorder islike soul
of an order, wi thout order nust be declaredineffective. If thereasons are not gi ven for

di scl osureof theinformationrelatingtothirdparty or suppliedbythirdparty, the order
can be known as non-speaki ngorder. Inthe facts of the present case, the orders passed by

t he respondent authorities aretotally non-speaki ng orders and, hence, deserveto be

guashed and set asi de.

It has been cont ended by | ear ned counsel for the original applicant that the Public
Informati on O ficer has not to deci de disputeor |isnor hastoholdaninquirynor hasto
foll owt he Court trappi ngs and, therefore, his act i s purely admnistrativeinnature and
has rel i ed upon t he deci si on render ed by Hon' bl e Suprene Court reportedin Al R1963 SC874
as wel | as AIR1664 SC1140 as wel | as AIR1963 SC677 and, therefore, decisionof the Public
Informati on O ficer under Section7is purely admnistrativeinnature and, hence, heis
not requi redto pass a speaki ng order. This contentionis not accepted by this Court for the
reasonthat the Public Information O ficer isdisclosingtheinformationrelatingtoor
suppliedby athirdparty, which has beentreatedas confidential bythat thirdparty. As
per Section 11(1) of the Act, 2005, showcause noticeinwitingought tobe givenbyhimtoa
thirdparty. Third party can obj ect di scl osure of theinformation. Thus, Public
Information O ficer isdecidingadisputeor |is betweenthe applicant andathirdparty
and, therefore, the saidauthority woul dbe aquasi-judicial authority. H s decisionwl|

prejudiciallyaffect therightsof thethirdparty. It has been hel d by Hon' bl e Supr ene
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Court inthe case of I ndi an Nati onal Congress V/s. I nstitute of Social Wl fare and ot hers

reportedin Al R2002 SC2158, especi ally i n para-24, as under :

a-S24. The | egal principl es | ayi ng down when an act
of a statutory authority woul d be a quasi -j udi ci al

act, whi ch ener ge from the af orest at ed deci si ons are

t hese:

Wher e (a) a statutory aut hority enmpower ed under a
statute to do any act (b) whi ch woul d prejudicially
affect the subject  (c)  although t here is no lis or
two  contending  parties and t he contest is  between
the authority and t he subj ect and (d) t he statutory
authority is required to act judicially under t he
statute, the decision of t he said authority is  guasi-
judicial.

Appl yi ng t he af oresai d principl e, we are of t he Vi ew
t hat t he presence of a lis or cont est bet ween t he
cont endi ng parties bef ore a statutory aut hority, I n

t he absence of any ot her attributes of a quasi -

j udi ci al aut hority IS sufficient to hol d t hat such a
statutory aut hority is guasi - j udi ci al aut hority. However

in t he absence of a lis bef ore a statutory

aut hority, t he authority woul d be quasi - j udi ci al

aut hority i f it is required to act judicially. a-y

(Enmphasi s suppl i ed)

Thus, i nviewof the af oresai d deci si on al so, PublicInformationOficer is aquasi-
judicial authority asis enpowered under the statutei.ethe Act, 2005 to do an act

(di sclosingof i nformation), whichwoul daffect prejudiciallyathirdparty. Thirdparty
can prefer an appeal under Section 19(2) of the Act, 2005. Therefore, suchauthority hasto

pass areasoned or der.

9. Proceedi ngs under Sections 7 and 11 of t he Act, 2005 :

As per Section 6 of the Act, 2005, any appl i cant can apply for gettinginformtionand such
appl i cati on has t o be di sposed of, as per Section 7 of the Act, 2005. Section 7(7) of the
Act , 2005, i nposes aduty uponthe Public Information O ficer that heshall takeinto
consi derationarepresentationnade by athird party under Section 11 of t he Act, 2005.

Section 11l is applicablewheninformationto be disclosedis'relatingtoor suppliedbya
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thirdparty' and has beentreated as confidential, bythat thirdparty. To know, Wet her
information'relatingtoor suppliedbythethirdparty' has beentreatedas confidenti al
by that third party, Public InformationOficer hastogivenotice. PublicInformation

O ficer cannot unil aterally decide, onits own, that theinformation, sought for by the

applicant, i s confidential or not. Whet her i nformati on has beentreated as confidenti al,
by thethirdparty or not, that can be saidonly by thethird party and upon getti ng such
submi ssioninwitingor orally, PubliclInformationOficer hasto consider themwhile

t aki ng a deci si on about di scl osure of i nformati on. Looki ngtothe af oresaid provi sion of
Section7(7) readwi th Section 11 of the Act, 2005, it appears that whi ch docunment or

i nformati on has beentreatedas confidential bythat thirdpartythat ought to be di scl osed
by thethirdpartyinreply of the showcause notice, whi ch nust be gi ven by Public
Informati on O ficer as st at ed herei nabove. Subm ssi on can be made even oral |y before the
Public Information O ficer. Thesewrds are sufficient enoughtoinpose duty upon Public
Information O ficer togive personal hearingtoathirdparty. Infact, PublicInformation
officer if disclosestheinformationinviolationof the provisions of the Act,2005andif
t he appeal ispreferredbythethirdparty andif he succeeds, it isdifficult toget back
suchinformationfromthe original applicant. PubliclInformationOficer or any authority
under the Act, 2005 if i s decidingthedisclosureof theinformationrelatingtothirdparty
or suppliedbythethirdparty, which has beentreated as confidential bythat thirdparty
andif any applicationfor stay of the order i s applied, it ought tobegrantedfor a

reasonabl e period, sothat thethird party can prefer First Appeal or Second Appeal .

10. Whether tinelimt prescribedfor inpartinginfornmati ondilutestheprinciplesof

nat ural justice:

It isvehenently submtted by | earned counsel for the original applicant that veryrigid
and ti nme bound schedul e has been giventothe Public Information O ficer, under the

Act, 2005. No sooner didthe applicationisreceivedfor gettinginformation, the clock
starts. If theinformationis not suppliedw thintineboundschedule, drastic arethe
consequences. Thereis apresunptionunder Section7(2) that if theinformationis not
suppliedwithintinme, it shall be deenedto have refused. Under Section 20 of t he Act, 2005,

Public Information O ficer or theresponsible Oficerisliablefor the penalty and,
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therefore, thereisnoneedbyPubliclnformationOficer tohear thethirdparty. This
contentionis not accepted by this Court for thereasons as stated herei nabove and | ooki ng
toSections 7(7), 11(1), 11(3), 11(4) readwi th Section 19(2) and 19(4), it istheduty
vestedinPublicInformation Oficer toinviteasubmssionfromathirdparty. Such

subm ssioncanbeinwitingor orally. They nust be consi dered by the Public I nformation
O ficer. Right tonmke oral subm ssi ons, neans ri ght of personal hearing. Even under Rul e 6
(4)(v) of the Gujarat Right tolnformation Rul es, 2005, third party may be heard by Fi rst
Appel | at e Aut hori ty and, under Section 19(4), explicitly and unequivocally, aright of

personal hearingis given. As per t he Act, 2005-

(1) witten notice to third party nmust be gi ven
[as per Section 11(1)];

(i) third party can make subm ssi ons in writing

or orally;

(i) t hese subm ssi ons nmust be kept in Vi ew [ as
per Section 11(1)] or shal | have to be consi der ed
[as per Section 7(7)] by Publ i c I nf ormati on Oficer;
(iv) Publ i c I nformati on O ficer has to pass speaki ng
or der or Publ i c I nformation Oficer has to gi ve
reasons, if i nformation "relating to or suppl i ed by
third party and has been treated as confidenti al

by t hat third party' is to be di scl osed;

(v) copy of this or der must be gi ven to third

party [as per Section 11(3)];

(vi) third party has to be i nf or ned t hat he can
prefer an appeal [ as per Secti on 11(4)];
(vii) right of First Appeal IS gi ven to third

party [ as per Section 19(2)];
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(viii) ri ght of Second Appeal is al so gi ven to
third party [ under Section 19(3)]

(ix) Under Rul e 6(4)(v) of t he Quj ar at I nf ormati on
Rul es, 2005, third party can get opportunity of

per sonal heari ng bef ore First Appel | ate Aut hority.

(x) duty i's al so i nposed upon Second Appel | at e

Aut hority to provi de opportunity of heari ng to third
party [as per Section 19(4)].

I nviewof these provisions under the Act, 2005, | amcl early of the opinionthat tinme bound

schedul e gi ven under t he Act, 2005, i s not oustingaright of hearingvestedinathirdparty

beforeinpartinginformationtothe applicant, "relatingtoor suppliedbythat thirdparty

and has beentreated as confidential'. Confidentiality of theinformationis suchavital
subj ect that it requires proper understandi ng by Public Information O ficer. Lookingto
t he af or esai d provi si ons of the Act, 2005, hearingof thirdpartyis anust. Tinme bound
schedul e gi ven under t he Act, 2005 shoul d be kept i n m nd and heari ng ought t o be over,
keepinginmnd, thetinme bound schedul e gi ven under the Act. It has been hel d by Hon' bl e
Suprene Court inthe case of Dr. Rashl al Yadav V/s. State of Bi har and ot hersreportedin

(1994)5 SCC267, especiallyinpara®6, relevant part of para-6reads as under:

AT, | f t he statute
confers drastic power s it goes W t hout sayi ng t hat

such power s nmust be exerci sed in a proper and fair
manner . Drastic substanti ve | aws can be suffered only

i f t hey are fairly and reasonabl y appl i ed. In or der
to ensure fair and reasonabl e application of such

| aws courts have, over a peri od of tinme, devi sed

rul es of fair procedure to avoi d arbitrary exerci se

of such powers. True it is, t he rul es of nat ur al

justice oper at e as checks on t he freedom of
adm ni strative action and of ten prove ti me-consum ng but

t hat is t he price one has to pay to ensure
fairness in_  admnistrative action. And this fairness

can be ensur ed by adher ence to t he expanded notion

of rul e of nat ur al justice. Therefore, where a

statute confers wide  powers on an adnmini strative
authority  coupled Wi th w de discretion, the  possibility
of its arbitrary use can be controlled or checked

by insisting on t heir bei ng exerci sed in a nmanner
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whi ch can be said to be procedurally fair. Rul es

of  natural justice are, therefore, devised for  ensuring
fairness and_  pronoting  satisfactory  decision-nmaking. Wer e
t he statute IS sil ent and a contrary I ntention

cannot be i nmplied t he requi r ement of t he applicability
of t he rule of nat ur al justice IS read into it

to ensur e fai rness and to pr ot ect t he action from

t he char ge of arbitrari ness. Nat ur al justice has t hus
secured a foot hol d to suppl ement enact ed | aw by

operati ng as an inplied mandat ory requi r ement t her eby
protecting it from the Vi ce of arbitrariness. Courts
presumne this requi r ement in al | its wi dt h as i nmplied
unl ess t he enact nment supplies i ndi cations to t he
contrary as in t he present CaSe. ... a-y

(Enmphasi s suppl i ed)

Thus, unl ess the |l awexpressly or by necessary inplicationexcludesthe applicationof the_

rul e of natural justice, Courtswill readthe saidrequirenent inenactnentsthat are

silent andinsist onits application. Lookingtothe provisionsof Section7(7), 11(1), 19

(2), 19(3) and 19(4), | amcl early of the opi nionthat applicability of the principles of

nat ural justice are excl uded bef ore taki ng deci si on under Section 7 and, therefore, even.if

itisatinme-consum ng process as statedinthe af oresaid para, the principles of natural

justiceought tobefollowedtoensurefairnessinthedecisionbyPubliclnformation_

Oficer.

Thus, Ti me bound schedul e gi ven under t he Act, 2005i s not for oustingthe hearingof athird
party but isonlyfor the pronpt, quick and early di sposal of the application, preferred by
t he appl i cant under Section 6 of t he Act, 2005, sot hat i nfornmati on can be supplied as

qui ckly as possi bl etothe applicant. Everythi ng cannot be done so hurriedly that the_

rights giventothirdparty under Section 11 are viol ated. What i nfornati on has been
treated as confidential bythethirdpartyisknowmtothethirdparty. Public Information
O ficer has tounderstand confidentiality of theinformation, its effect uponthethird
party and has al soto keepinmnd, right of applicant toget i nformati on. Soneti nes such
informations arerelatingtotrade or comrerci al secrets protected by | awand, t herefore,
provi so has been provi ded under Section 11(1) of the Act, 2005, that if the publicinterest
i ndisclosureoutweighsininportance any possi ble harmor infjurytotheinterests of such
thirdparty, the disclosureof informationis all owed by Section 11(1) of the Act, 2005.

Li kewi se are t he provi sions, vis-a-visthird party under Sections 8(d) and 8(j). But before
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arrivingat this havingfar reachi ng consequences, concl usi on by Public I nformation

O ficer, heought togiveanopportunity of beingheardtoathirdparty, evenin existence
of ti me bound schedul e gi ven by t he Act, 2005. Thus, invi ewof the af oresai d provi si ons, the
princi pl es of natural justice are not diluted, by tinme bound schedul e gi ven under t he

Act, 2005.

11. What sati sfactionnust bearrivedat, prior todisclosureof i nffornmati onabout third

party:

Looki ngtothe provisions of the Act especially Section8(d), 8(j) and provisoto Section 1l
(1) and | ookingtothe process of disclosinginformationtothe applicant 'relatingtoor

suppliedbythethirdparty andtreated as confidential bythethirdparty', the Act i nposes_

aduty upon PublicInformation O ficer toarrive at aconclusionthat publicinterest in

di scl osur e out wei ghs, harmor injury, tothe protectedinterest of suchthirdparty, or

| arger publicinterest warrants, disclosure of such.information.

I n consi deri ng whet her the publicinterest i ndisclosureoutweighsininportance any
possi bl e harmor injurytotheinterest of suchthirdparty, the PublicInformationOficer

wi | I have to consider the foll ow ng:

(i) The objectionsraisedbythethirdparty by claimngconfidentialityin

respect of theinformation sought for.

(i1) Whet her the infornmationis being sought by the applicant inlarger public
interest or toweak vendetta against thethirdparty. I ndecidingthat the
profil e of personseekinginformtionandhiscredentialswll| haveto be

| ookedinto. If theprofileof the personseekinginformation, inlight of other
attendi ng ci rcunstances, | eadstothe constructionthat under the pretext of
serving publicinterest, suchpersonisaimngtosettle personal score agai nst
thethirdparty, it cannot be saidthat publicinterest warrants di scl osure of

theinformati onsolicited.
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(ii1)The PubliclInformation O ficer, whiledealingwiththeinformation
relatingtoor suppliedbythethirdparty, hasto constantly bear i n m ndt hat
t he Act does not beconme atool inthe hands of a busy body to settl e a personal

Score.

Lear ned counsel for the petitioner has relieduponthe decisionrenderedby Hon' bl e Suprene
Court i nthe case of Ashok Kunar Pandey V/ s. St ate of West Bengal and othersreportedinAlR

2004 SC 280, especiallyinparas 12 and 14, read as under:

a-S12. Publ i c i nt erest litigation i's a weapon whi ch
has to be used with gr eat care and ci rcunspecti on
and t he judiciary has to be extrenely car ef ul to

see t hat behi nd t he beaut i f ul vei | of public

i nt er est an ugly private mal i ce, vest ed I nt erest and/ or
publicity seeki ng is not | ur ki ng. It IS to be used
as an effective weapon in t he arnory of law  for
delivering soci al justice to t he citizens. The
attractive  brand nane of public interest litigation
shoul d not be used  for  suspicious  products  of

m schi ef. It shoul d be ai med at redr essal of genui ne
public wr ong or public injury and not publicity

ori ented or f ounded on per sonal vendet t a. As i ndi cat ed
above, Court nmust be car ef ul to see t hat a body

of per sons or nmenber of public, who appr oaches t he
Court is acting bona fide and not for per sonal

gain or private notive or politi cal noti vation or

ot her obl i que consi derati on. The Court nmust not al | ow
its process to be abused for obl i que consi der ati ons.
Sone per sons with vest ed i nt erest i ndul ge in t he

pasti nme of meddl i ng W th j udi ci al process W t her by
force of habi t or from i mpr oper noti ves. Oten t hey
are act uat ed by a desire to W n notoriety or cheap
popul arity. The petitions of such busy bodi es deserve
to be t hr own out by rejection at t he t hreshol d,

and in appropriate cases with exenpl ary costs.

14. The Cour t has to be satisfied about (a) t he

credentials of t he appl i cant; (b) t he prima facie
correctness or nat ure of i nformati on gi ven by hi m ©
t he i nformation bei ng not vague and indefinite. The

i nformation shoul d show gravity and seriousness i nvol ved.
Court has to strike bal ance bet ween t wo conflicting

i nterests; (1) nobody shoul d be al I oned to i ndul ge

in wld and reckl ess al | egati ons besmi rching t he

charact er of ot hers; and (i) avoi dance of public

m schi ef and to avoi d m schi evous petitions seeki ng to
assail, for obl i que notive, justifiable executive

actions. In such case, however, t he Court cannot
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afford to be l'i beral. It has to be extrenely

car ef ul to see t hat under t he gui se of redr essi ng

a public gri evance, it does not encr oach upon t he
sphere reserved by t he Constitution to t he Executi ve
and t he Legi sl ature. The Court has to act rut hl essly
whi | e deal i ng wth i nposters and busy bodi es or

nmeddl esone i nterl opers i nper sonati ng as public-spirited

hol y nme. They masquer ade as crusaders of justice.
They pretend to act in t he nane of Pro Bono

Publ i co, t hough t hey have no i nt erest of t he public
or even o] their own to pr ot ect. a-y

(Enmphasi s suppl i ed)

Thus, for arrivingat aconclusionthat publicinterest indisclosure outweighs, harmor
injury, tothe protectedinterest or | arger publicinterest warrants di scl osure of such
i nformati on, credential s of the applicant or profil e of apersonshoul dal sobe kept in

m nd.

Thus, the aforesaid factors will be consi dered by Public Information Oficer before
disclosingtheinformation a-Srelatingtoor suppliedbyathirdparty and has beentreated
as confidential bythat thirdpartya-y. Toarrive at this conclusion, PublicInformation
Oficer hastogivenoticetoathirdparty. They ought toallowathirdpartyto make a
subm ssionthereafter, he nust hear thethird party andfinally, he has to pass a speaki ng
order. Inthefacts of the present case, no concl usi on has been arri ved at by t he concer ned
respondent aut horities, and, hence, the orders passed by concerned respondent aut horities

deserve t o be quashed and set asi de.

12. Proceedi ngs under Secti ons 18 and 19 of t he Act, 2005 :

Lear ned counsel for the petitioners submttedthat t hough no second appeal was preferred by
t he appl i cant bef ore respondent No. 1, respondent No. 1 passed an order on 31st January, 2007
todisclosetheinformationandthe matter was remanded t o respondent No. 2. The Second
Appel | ate Authority remanded the matter tothe First Appell ate Authority and, thereafter,
mat hemati cal | y and wi t hout applicationof m nd, rest of the authorities have foll owedthe
di recti on dat ed 31st January, 2007. Inresponsetothis, it is contended by | earned counsel
for respondent No.1lthat Sections 18, 19 and 20 are read si mul t aneously and not i n

i sol ation, then, extent, wi dth and nat ure of the power i s gi ven under Secti on 18 of t he

http://gujarathc-casestatus.nic.in/gujarathc/sh...007&ordno=3&incrno=3&findcatg=ordnSearch&h=asda (29 of 38) [9/15/2007 2:23:57 PM]



Gujarat High Court Case Information System

Act, 2005. If thereis any conplaint, it will be considered as per Section 18 andif the

conmpl ai nt i s received, the order can be passed by respondent No. 1, wi t hout gi vi ng any
opportunity of beingheardtothethirdparty. Section 19 pertainsto appeal s (First Appeal
as wel | as Second Appeal ) and Section 20 pertainstopenalty and, therefore, it is submtted
by | ear ned counsel for respondent No.1that thereisnoillegality by respondent No.1in
passi ng an or der dat ed 31st January, 2007. Thi s contenti on of respondent No.1is not
accepted by this Court mainly for the reasons as stated herei nabovethat athirdparty has
got certainrights under t he provi sions of the Act, 2005, as confidential informationisto
be di scl osed or suppliedtothe applicant. Confidentiality of theinformationcannot be

i gnored by PubliclnformationOficer. Inthefacts of the present case, as stated

her ei nabove, the i nformations whi ch were asked by t he applicant wererelatingtothethird
party. He preferred an applicationon 25th July, 2006t ot he respondent No. 3 under Section 6
of the Act, 2005. The respondent No. 3transferredthe sai d applicationtorespondent No.4 on
29th Jul y, 2006, respondent No. 3, whois Public Information Oficer at Ahnedabad had
correspondi ngly brought tothe notice of the applicant that he may cont act respondent No. 4
for gettinginformati on, whois PublicInformationOficer at Janmagar. Thi s conmuni cati on
i s dat ed 29th August, 2006. Bei ng aggri eved by t hi s conmuni cati on, the appl i cant had
preferred an application beforerespondent No.1, who i s Second Appel | ate Authority.
Lookingtothe facts of the case, he passed afinal order, (which coul d have been passed by
Public Information O ficer, after foll ow ng procedure as referred herei nabove) and
remanded the matter to respondent No.2 (whois first Appellate Authority). Thereis no such
provi si ons under t he Act, 2005 f or remandi ng such appl i cati ontorespondent No. 2 because it
was a conpl ai nt under Section 18. As per | earned counsel appearing for respondent No. 1, in
fact, no second appeal was preferred beforerespondent No.1 by the original applicant.

Not hi ng was deci ded by the first Appellate Authority and, therefore, thereis no question
of remandingthe matter torespondent No. 2 what soever ari ses andthat too, withthefinal
decisiontoinpart i nformati on as prayed for by the origi nal applicant and because of his

or der dat ed 31st January, 2007, whichistotallyinviolationof provisionsof the Act, 2005
andinviolationof principlesof natural justice. | accept this contention. Respondent

No. 1 cannot pass an order dat ed 31st January, 2007. Looki ngto Section 18(1) enpowers to

inquireintoaconplaint. As per Section 18(2), if there are reasonabl e grounds, State
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I nf ormati on Commi ssi on can hol dinquiry. As per Section 18(3) provides teethfor hol ding
inquiry. CertainpowersvestedinC vil Court under Civil Procedure Code have been i nvest ed
i nthe Comm ssion. Scope of Section 18is different fromSection 19. Section 19 provi des
Appeal s (Fi rst Appeal and Second Appeal ). | n appeal , order passed by | ower aut hority can be
guashed or it can be anended or nodi fi ed or can be uphel d. Appeal is continuationof earlier

pr oceedi ngs.

Inthe facts of the present case, order dat ed 31St January, 2007 passed under Secti on 18. No
appeal was preferredunder Section19. Infact, State I nfornmati on Comm ssi on has no power

or jurisdictionto pass such order under Section 18, for the foll owi ng reasons :

(i) The I nformati on Conm ssi on has no authority or jurisdictionto pass an
order directingthe Appellate Authoritytopart withinformtionunder Section
18 of t he Act.

(ii) Theorder clearlyindicatesthat the Appellate Authorityisleft withno
di scretion except toissuesuitabledirectionsandto arrangeto provide
i nf ormati on.

(ii1)No scope has been |l eft for the Assi stant Public Information Oficer or the
Public I nformati on Oficer todecidethe matter consideringthe provisions of
Section 11.

(iv) Directionis giventhat thel ower authorities shoul dnot only provide
i nformation, but tofurnishtothe Comm ssiontheinformation so provided.

(v) The power under Section18islimtedtoholdaninquiryintoaconplaint and
i f necessary, i npose penal ti es under Section 20. It i s not an appel | at e power
for the appel | at e power i s foundin Section 19.

(vi) The ef fect of the order dated 31. 01. 2007 i s that the petiti oner has been
conpl etely deprived of statutory right of appeal. Thi s woul d be evi dent from

t he fact that t he Labour Conm ssi oner has beendirectedto furnishinformation
and further t he Labour Commi ssi oner has directedinturnthe Assi stant Labour
Conmi ssi oner vi de order dated 09. 03. 2007 to di scl osetheinformation. All
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appeal sinthecircunstances have becone nugatory. Al ternative renmedy, which
woul d be general |y avai l abl e, i s conpletelylost inviewof the order passed by
t he I nf or mati on Conm ssi oner.

It appears that rest of the authorities have nechanically foll owedthat order dated 31st
January, 2007. Respondent No.2isthefirst Appellate Authority, whodirected from
Ahnedabad on 9th March, 2007 to furni sh the i nformati on. As per order dated 31st March, 2007,
di recti on was gi ven by respondent No. 2 at Ahnedabad for i nfornmati onto be supplied by
respondent No. 4, whois at Jammagar and ont he very same day, respondent No. 4, whoi s at
Jamagar suppliedinformationtothe original applicant because of directioninthe order
dat ed 31st January, 2007. An order passed by the O fi cer at Ahmedabad, whet her was properly
read or under stood by O fi cer at Jamrmagar i s not even properly com ng ontherecordof the
present case. The di st ance bet ween Ahnedabad and Jammagar i s nore t han 300 kns. Asthis
Court i s quashing and setting asi detheinpugnedthree orders passed by respondent Nos. 1, 2
and 4 on t he ground of vi ol ati on of principles of natural justice, onthe ground of orders
bei ng non- speaki ng order s and passed wi t hout gi vi ng noti ce and opportunity of personal
hearingtothethirdparty, this Court i s not much anal yzi ng scope of Section18readw th
Section 19 of the Act, 2005 and t hi s poi nt i s kept open whet her Secti ons 18 and 19 ar e wor ki ng
i ndependent |y or not. At hingwhi ch cannot be done directly, can never be doneindirectly. A
right vestedinthethirdparty directly under Section 11(1) readwi th Section 7(7) of the
Act, 2005 cannot be t aken away by respondent No. 1treatingthe applicationpreferredbythe
ori gi nal applicant dated 7th Sept enber, 2006 as t he conpl ai nt under Section 18 of t he

Act, 2005. I n ot her words, i nformati on whi ch cannot be gi ven under Section 7, can never be
gi ven under Section 18. Because Section7istobereadw th Section11(1), wi thout hearing
thirdparty, noinformationcanbesuppliedifitisrelatingtoor suppliedbythirdparty
and has beentreated as confidential bythethirdparty. Thus, agrave error has been

commi tted by respondent No. 1in passingthe order dated 31st January, 2007, whichis

apparent onthe face of therecord.

13. Locus standi :
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It issubmtted by | ear ned counsel for theori gi nal appl I cant that t he pet Itioners have no

| ocus standi tofilethese petitions. Lookingtothe provisionsof the Act andthe

i nformati on asked by the ori gi nal applicant, theinformationisrelatingtothe present
petitioner andits group Conpani es. Petitioner andits group Conpanies arethirdparty
under Section 2(n) of the Act, 2005 and there are al so al |l egationastocommercial rivalry.
Two Sui ts have beenfil ed by theoriginal applicant bearing G vil Suit No.1431 of 2003 and
Civil Suit No.3189 of 2002. The commercial rivalryisreferredtoinpara6and6-Ain
respective plaints. Learned counsel for the petitioners submttedthat norethanadozen
crimnal conpl ai nts have beenfil ed by Unionof Indiathroughits Oficers, Serious Fraud
and I nvestigation O fice, Mnistry of Conpany Affairs, NewDel hi, agai nst the appli cant.
32 such appl i cations have been gi ven by t he very sane appl i cant seeki ng i nf or mati on about
the petitioner andits group conpani es. The fi gure 32 has gone upto nore t han hal f acentury
by now. Profil e of apersonis alsotobeseenbyPubliclnformationOficer for arriving at
concl usi on as to whet her publicinterest, indisclosure outweighs harmor injurytothe
private or protectedof thethirdparty or whet her | arger publicinterest warrants

di scl osure of suchinformation. Wththis texture of fabric of facts, | amof the cl ear

opi nionthat the petitioners havel ocus standi to prefer these petitions.

14. Proceduretobe foll owed whenorder i s against thirdparty:

Right toget informationandright totreat the particular informationas confidential is
t o be seen t hrough t he provi si ons of t he Act, 2005 by Public Informati on O ficer before

di scl osing the i nformati on because oncethe informationis disclosed, whichis

confidential, it isextrenelydifficult for the higher / Appellate Courtsto put theclock_

back. Rel ease of infornmationislikeair or snell. Onceit isallowdtospreadover, it _

cannot be cal | ed back, by Appel | ate Foruns. Thereforeif the stayis prayed, bythirdparty,

agai nst di scl osure of information, relatingtoor suppliedbythirdparty and has been

treated as confidential by that thirdparty, it ought tobegiven, at |least till appeal

periodis over. Thereisnorestrictionuponapplicant, for further transm ssi on of
information, after gettingthe sane. If stayis not granted, perhaps, nofruits of
favour abl e order i n Appeal can be enjoyed by third party. Inpractical sense, order cannot

be upset by hi gher foruns. Onceinformationis allowedtogointhe hand of applicant, itis
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irreversibleprocess. It nakes practically First Appeal or Second Appeal or Wit petition,
i nfructuous or everytinerelief will haveto be noul ded. Therefore, to nake First Appeal or
Second Appeal , effective, stay ought tobegranted, if the decisionis against thethird

party under Right tolInformation Act, 2005.

Confidential informationought not be di scl osed by the Public InformationOficer except
for thesituation, whicharereferredto herei nabove. Exceptions are nentionedinthe

Act, 2005 especially in Sections 8 and 9 of the Act, 2005. As st at ed her ei nabove, Public

I nformati on O ficer shoul d keepinm ndpublicinterest outwei ghharmor injurytothe
protectedinterest or PublicInformation Oficer hastodrawattention of his m ndthat

| arger publicinterest warrants di scl osure of suchinformation. Inthefacts of the present
case, no such concl usi on has been arri ved by any of t he respondent authorities and,

t herefore, i npugned orders affect the petitioners and hence have | ocus standi to chal | enge

t he i npugned or ders.

15. Rightsof thirdparty:

There arecertainrights conferred by the Act,2005tothethirdparty, prior todisclosure
of i nformati on. Li kewi se, as st at ed herei nabove, therearealsocertainrights, whichare
vestedinthethirdparty, after an order of disclosureof theinformation'relatingtoor
suppliedby thethirdparty and has beentreated as confidential bythat thirdparty'. As
per Section 2(n) of the Act, 2005, the present petitioner isathirdparty. Lookingtothe
provi sions of the Act, 2005, especially Section7(7), 8(d) and 8(j) readw th Section 11 as

wel | as under Section 19 of the Act, 2005, thirdparty has certainrights, inrelationto_

di sclosureof informationrelatingtothirdparty or suppliedbythirdparty :

Pr e- deci si onal Ri ghts :

(i) As per Section 11 of the Act, 2005, third party shoul d be givenawitten
noticeif PublicInformation Oficer intendstodiscloseor supply, the

information'relatingtoor suppliedbythethirdparty';
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(ii1) The saidnotice ought to be givenbythe PublicInformation O ficer asto
whi chinformationis asked by t he appl i cant about thethirdparty. Thus, nature

of i nformati on asked by t he applicant hasto bereveal edinthe saidnotice;

(iii) Thirdparty hasright totreat the saidinformationas confidential,

| ookingtothe several factors, viz. nature of business of thethirdparty,

nat ure of commerci al transactions, | ookingtothe nature of correspondence

Wi thother various Institutes, | ookingtothe nature of reports suppliedbythe
thirdparty or suppliedby sonme other I nstitutions about thethirdparty, etc.
Third party cantreat theinformationas confidential at any stage, prior to
grant or disclosureof informationtothe original applicant, by Public

Information O ficer;

(iv) Thirdparty ought tobeinvitedtonmake asubm ssioninwitingor orally by

Public I nformati on O fi cer;

(v) Itisaright vestedinthethirdparty that such subm ssion shall be kept in
vi ew, whil e taki ng a deci si onby PublicInformationOficer about di scl osure of
i nformation (as per Section 11(1) of the Act, 2005) or third party has ri ght that
the PublicInformation O ficer shall takeinto considerationthe
representation made by athird party under Section 11 (as per Section 7(7) of

t he Act, 2005) ;

(vi) Third party has ari ght of personal hearingto be given by Public
Information O ficer. Lookingto Section8(d) and 8(j) and provisoto Section 11
(1), disclosureof informati onmay be allowed, (i) if publicinterest in

di scl osure, outwei ghs, harmor injurytothe protectedinterest of thirdparty,

or

(ii) if larger publicinterest warrants the di scl osure of suchinformation.
Thiswi || be aconpl ex deci sion by PubliclInformation O ficer asit wll have

di rect nexus wi th some of theinportant rightsof thirdparty. It may harmt he

http://gujarathc-casestatus.nic.in/gujarathc/sh...007&ordno=3&incrno=3&findcatg=ordnSearch&h=asda (35 of 38) [9/15/2007 2:23:57 PM]



Gujarat High Court Case Information System

conpetitivepositionof thirdparty or it may tantanounts to unwarranted

i nvasi on, uponright of privacy;

Ther ef ore al so, i nmy opi ni on, personal heari ng ought to be affordedtothe

thirdparty.

(vii)Thirdparty has aright to get speakingorder. |If order i s not a speaki ng
order then, the Appel | at e Aut hority cannot readthe m nd of the Public
Information O ficer. Right toprefer an appeal has beengiventothethirdparty

under Section 19 of t he Act, 2005. Reasons of the order, i s the soul of the order,

w t hout whi ch order has nolife. G herw se al so, non-speaki ng order | eads to

arbitrariness. Incaseof M. Ainformationw || be orderedto supply whereasin

ot her case, it can be denied. Arbitrariness and equal ity are sworn enem es of

each other. Were arbitrarinessis present, equalityis absent and where, _

equalityis present, arbitrarinessis absent.

Post - deci si on R ght s :

(viii) WienPubliclnformation Oficer orderstodiscloseaninfornmation

'relatingtoor suppliedbythirdparty and has beentreatedas confidential by

that thirdparty' under Section7, andif thirdparty prays for stay of

operation, i npl enentati on and executi on of the order to prefer an appeal, or to

approach hi gher forumgeneral Iy it ought to be givenat |east till appeal period

is over, except for the cogent reasons, toberecordedinwiting. Wongly

di scl osed/ suppl i ed, confidential informationrelatingtothirdparty or
suppliedby thirdparty, will belike spreadingover, of air. It ispractically
i mpossi ble, for appellateforum evenif thirdparty succeedinfirst appeal or
second appeal or inwit petition, toorder toreturnthe wongly discl osed
information. Likesnell, it will spread over fromone hand to anot her hand,
informati oncanreachtodifferent hands wi thout any restriction. Thereis no

restriction, after gettinginformation.

(ix) Itisaright vestedinathirdpartytoget noticeinwitingof the
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deci sionof the PublicInformation O ficer with astatenent therein, that a

thirdpartyisentitletoprefer an appeal (as per Section 11(3) and 11(4) of the
Act , 2005)

(x) Thirdparty has aright toprefer First Appeal agai nst t he order passed by
Public Information O ficer (as per Section 19(2) of the Act, 2005)

(xi) Thirdparty has aright to prefer Second Appeal under Section 19(3) of the
Act, 2005.

(xii)Thirdparty has aright of personal heari ng before Appel |l ate Aut hority as
wel | as Second Appel | ate Authority (as per Rul e 6(4) (v) of the Rul es, 2005) as
wel | as under Section 19(4) of the Act, 2005.

The aforesaidrights of thethird party have been vi ol at ed by t he concer ned r espondent
authorities. Nonoticewas giventothethirdparty, nor eventhethird party was heard
beforeinpartingtheinformationbytherespondent authorities. The i npugned orders are

non- speaki ng orders. Hence, the i npugned orders deserve to be quashed and set asi de.

16. As acunul ative ef fect of the af oresai dfacts, reasons and j udi ci al pronouncenents, the
or der dat ed 31st January, 2007 passed by respondent No.1i.e. Gujarat State I nformation
Conmi ssi on (Annexur e 8-SCa-y to t he neno of the petition) as well as the order dated 9th

Mar ch, 2007 passed by respondent No. 2 i.e Labour Commi ssi oner and Appel | ate Authority

( Annexur e a~SFa-y to t he meno of the petition) as well as the communi cati on dat ed 9th

Mar ch, 2007 i ssued by respondent No. 4 i.e. Public Information O ficer (Annexure &a-SGi-y t o
t he meno of the petition) are hereby quashed and set asi de. The ori gi nal applicant a-

Rasi kl al Mardi ai s hereby di rected not to nake use of saidinformationfor any purpose

what soever. Respondent No. 1 &- CGujarat State I nformati on Conm ssionis hereby restrained
fromproceedi ng further with applicationpreferredbythe original applicant under Secti on
18 of the Act, 2005 bei ng Conpl ai nt No. 541/ 06- 07. Respondent Nos. 1to 6in Special G vil
Application No. 17067 of 2007 are hereby di rected not to entertai nany applications

preferredat theinstance of the origi nal applicant under t he provi si ons of the Act, 2005
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concerningthe petitioner andits group Conpani es for i nmparting or di sclosinginformation
totheoriginal applicant, without foll ow ng due procedure under the Act, 2005 andin
conpliancewiththe aforesaiddirections giveninthe af oresai d paras of thisjudgnent nor
any such appl i cati ons shall be proceeded further by respondent Nos.1to 6, except after

fol |l ow ng provi sions of the Act, 2005 and i nterpretationthereof nade herei nabove, inthis

j udgement . Rul e made absol uteinboththe petitions.

(D. N. PATEL, J)

17. Learned counsel for the original applicant a- Rasi kl al Mardi a prayed for stay of the
operationof theaforesaidorder. It i s opposed by thelearned counsel for the petitioner.
Lookingtothe facts and circunstances of the case and t he provi si ons of the Act, 2005 and
for thereasons st ated herei nabove, t he request nade by | ear ned counsel for the ori gi nal

appl i cant i s not accepted by this Court.

(D. N. PATEL, J)

*di pti
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